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Spouse un Franeais, suivra la condition de son mart." Chap. 1, 
Liv. 1, Art. 12. " line femme Francaise qui Spousera un Stran- 
ger, suivra la condition de son mari." Chap. 2, Sec. 1, Art. 19. 
She may regain her quality of Frenchwoman when she becomes a 
widow, if she resides in France, and declares that she will fix her- 
self there. The statute of 7 & 8 Victoria, sec. 16, before cited, 
says that " any woman who shall be married to a natural-born sub- 
ject or person naturalized, shall be deemed to be herself naturalized, 
and have all the rights and privileges of a natural-born subject." 
The provision of this statute seems to be made in the best terms, if 
any provision upon the subject is adopted. 

The great object of such provisions should be, to give clearly and 
unambiguously, the rights which it means to give ; for no ambigui- 
ties are more pernicious than such as tend to disturb individuals and 
families in regard either to succession to property, or to the exercise 
of political franchises. 

It is with the view of promoting the security of such interests, 
that the writer submits the foregoing remarks for public conside- 
ration. 



RECENT AMERICAN DECISIONS. 

In the Circuit Court of the United States, for the Eastern District 
of Pennsylvania. In Equity. October, 1853. 

CALVIN E. STOWE AND HARRIET BEECHEK, STOWE HIS WIFE V. F. W. 

THOMAS. 

1. When an author has sold his book, the only property which he reserves to him- 
self, or -which the law gives to him, is the exclusive right to multiply the copies 
of that particular combination of characters which exhibits to the eyes of another 
the ideas intended to be conveyed ; and this, which the law terms an author's 
"copy" or "copyright," embraces nothing more. 

2. There is no difference, as respects the character or quality of the right, between 
the right and property of an author at common law, — under the statute of 8 
Anne, c. 19, — and under the acts of Congress respecting copyrights ; and that 
description of an infringement which would be applicable in the one case, is 
applicable in the others. 
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3. A "copy" of a book must be a transcript of the language in which the concep- 
tions of the author are clothed, of something printed and embodied in a tangible 
shape. 

4. In questions of infringement of copyright, the inquiry is not, whether the defen- 
dant has used the thoughts, conceptions, information or discoveries promulgated 
by the original, but whether his composition may be considered a new work, 
requiring invention, learning and judgment, or only a mere transcript of the whole 
or parts of the original, with merely colorable variations. 

5. The case of Millar v. Taylor, (4 Burr. 2303,) has finally settled the question as 
to the nature of the property which an author has in his works ; and the infer- 
ence that a translation is not an infringement of copyright, is a logical result, 
and a necessary corollary, from the principles of law then decided. 

6. The distinction taken by some, between works which are publici juris, and those 
which are subject to copyright, has no foundation in fact ; if the established doc- 
trine of the cases be true, and the author's property in a published book consists 
only in a right of copy. 

7. A translation can, in no correct sense, be called a " copy " of a book. 

The sole question in this case was, Whether a translation of a 
copyrighted work is an infringement of the copyright ? It was 
decided upon the final hearing of the cause, after argument upon 
bill and answer. The facts material to an understanding of the 
question in controversy, sufficiently appear in the arguments of 
counsel and in the opinion of the Court. 

S. 0. Perkins, for Complainants. 

There have been no decisions upon the point, either in England 
or the United States ; and but recently in France. It has been 
the subject of legislation in Prussia, Belgium and Russia ; and been 
much discussed by text-writers on the subject. It is an important 
question, since now, owing to the extensive international changes 
of population, translations of copyrighted works will pay in this 
country; and the rights of authors are largely involved in the 
inquiry, whether the fruits of fheir genius are to be a source of 
profit to themselves alone, or must be shared with others. The fact 
that a translation of a copyrighted work would not be profitable, 
has prevented the question from being practically tested heretofore ; 
and, therefore, the moment the reverse is the case, the question 
assumes an important aspect as regards the literary world. 
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I. Mrs. Stowe has a copyright at common law, as well as under 
the statute, in the enjoyment of which she is entitled to be pro- 
tected by this Court. 

II. The " copyright " of an author is the same in character or 
quality, at common law and under the statutes of this and other 
countries. Millar v. Taylor, 4 Burr. 2311, 2346, 2396 ; Donald- 
son v. Beckett, id. 2408 ; Federalist, No. 43 ; Story Comm. 
Const. § 1152; Acts of Cong. May 31, 1790, and Feb. 3, 1831; 
Stat. 8 Ann. c. 19 ; Law of Belgium, cited 1 Renouard (Traits' 
des Droits d' Auteurs) 247 ; General Law of Prussia, cited id. 269 ; 
Law of Russia, cited id. 285 ; 1st Resolution of Germanic Con- 
federation, Art. 1, cited id. 280 ; Law of France, July 19, 1793, 
cited id. 327. There is no limitation or restriction of the right, 
except as to its duration, and the conditions precedent required to 
secure the protection of the statutes. 

III. The translation of Mrs. Stowe's work published by the 
defendant, is an infringement of her copyright. 

1st. On principle. The nature and quality of the right — the 
thing itself contended for, — does not depend on any metaphysical 
distinctions, or discussions as to whether it shall be called a privi- 
lege or property. It may be called property ; the designation is 
a convenient one, but it is not to embarrass or restrict the right. 

An author is the " creator," the " efficient cause" of a thing. 
See the argument of M. Merlin in Letourmy v. Huet-Perdoux, 3 
Rep. de Jurisp. 701, tit. Oontrefaeon § 11. 

An author of a book, as such, has the right : First. Of excluding 
every other person from any participation in the enjoyment, use, or 
even the mere knowledge of the existence of his work, or the result 
of his labors ; and of undisturbed and uninterrupted enjoyment of 
this right. Second. Of absolute disposal of all his right, title and 
interest in his book, in any way not injurious or detrimental to the 
public; and his assignee stands on precisely the same footing. 
Third. Of disposing of any part or portion of his work, or result of 
his labor, or of any right or interest therein, or of any part of a 
right or interest therein, in any way not injurious or detrimental to 
the public ; and, so far as disposed of, his assignee is wholly substi- 
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tuted to the rights of the author ; but as regards the part or portion 
undisposed of, the author's rights remain undiminished and unal- 
tered, and he is to be protected therein. 

The fallibility of all human legislation, and the impossibility of 
securing by its means the full enjoyment of any right, hare given 
rise to the restrictions as to time, and the conditions precedent in 
the various statutes on the subject, requisite to entitle an author to 
the protection afforded thereby ; -which do not at all, however, affect 
these propositions. 

In ordinary cases of publication, the author either waives the 
first of these rights, or exercises the second, or himself or his 
assignee exercises the third ; and in the latter case, the author or 
his assignee disposes of the free mental use of his intellectual pro- 
ductions to each purchaser of a copy of his book ; and of the right of 
the free communication thereof to others in the ordinary inter- 
course and social relations of life, and of the absolute control and 
disposal of the material copy or copies purchased. But no such 
purchaser thereby acquires any right to a beneficial enjoyment of, 
and pecuniary profit from the intellectual labor of the author. 

A translation is an infringement of these rights. To translate is 
"to render into another language," ("Webster.) The translator 
aims to convey to the mind of the reader of his translation, the 
very ideas and thoughts of the author, in his very manner and form, 
words (correspondingly,) style and manner of expression — the 
identical creation and mental production. All changes, all varia- 
tions in any and each one of these particulars are failures, (perhaps 
unavoidable, but no less failures,) and are carefully and studiously 
guarded against as far as possible. 

a. A translation calls for no creation on the part of the transla- 
tor. Any one who understands two languages can translate from 
one into the other. The translation is the same book. A German 
translation is no more a new book because an American cannot 
understand it while a German can, than a book printed in raised 
letters for the use of the blind thereby becomes a new book. See 
the expressions of Lord Bacon, respecting his " De Augmentis," in 
his presentation letter to King James, cited N. Am. Rev. vol. 55, 
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(1842) p. 255, note. The elegance of the translation, the skill of 
the translator can make no difference. Whether the translation is 
clumsy or the contrary, it is the original author, and not the trans- 
lator, who is the efficient cause of the work. The author can- 
not use the labor of a translator without compensation, any more 
than he can that of a printer ; and the converse is as true, that the 
translator can no more than the printer, use the labor of an author 
as a source of profit without his consent. A translation is quasi 
mechanical. A printer often exercises his mental powers in a high 
degree in deciphering the manuscript, correcting errors, and pro- 
perly punctuating. 

b. The translator is wholly dependent for the existence of his 
translation on that which is exclusively a matter of private right, 
and not on something publici juris. It is a mixture of his labor 
with that which belongs to another, as it were a ehemical mixture ; 
and he can claim no advantage from his own wrong doing. Analogy 
from the Law of Bailments. 2 Black. Coram. 405 ; Story on Bailm. 
§40; 2 Story Eq. Jur. § 942; Webb v. Powers, 2 Woodb. & Min. 
514, 521. The cases on the subject of annotations are cases of a 
mechanical mixture. Tonson v. Walker, 3 Swans. 672. See also 
Campbell v. Scott, 11 Sim. 31 ; Carnan v. Bowles, 2 Br. C. C. 80 ; 
Lewis v. Fullarton, 2 Beav. 6 ; Mawman v. Tegg, 2 Russ. 390. 

e. If a translation is held not to be an infringement, the doctrine 
must be carried out to all its legitimate and necessary results. A 
work may be published in any characters different from those used 
by the original author, and adapted to another class of readers, 
without any violation of his rights. It may be published phono- 
graphically or phonetically. It may convey the very identical ideas 
and words and style of the author to the mind of the reader, yet 
he would be entitled to no protection under the position contended 
for by the defendant. Unless a translation is an infringement, both 
the original work and the translation must be regarded with respect 
to further translation as publici juris ; and the translation may 
consequently be retranslated into the original, and if done bona fide. 
there would be no redress, however great the injury. The popu- 
larity and demand for the work which made it profitable to publish 
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a translation, would justify the expense of first translating and then 
retranslating the original, by any one wishing to derive a profit 
from the author's labor without compensation to him. The author 
would find no protection by publishing simultaneously in two or 
more languages. He would only thereby afford facilities to any 
one desirous of interfering with his profits. If defendant's view is 
correct, a manuscript, if surreptitiously obtained, could be translated 
and retranslated with impunity, and thus the publication of the 
work by the original author be entirely defeated. The return of 
the manuscript would be no redress. The case is not an improbable 
supposition. Manuscripts have been threatened to be published by 
those who had no right to publish them. Duke of Queensbury v. 
Shebbeare, 2 Eden R. 329 ; Southey v. Sherwood, 2 Meriv. 435. 
Under the view contended for by the defendant, the protection of 
the statute respecting the publication of manuscripts without the 
consent of the author, would be of little practical value. Act of 
Cong. Feb. 3, 1831, § 9. 

d. If a translation be not an infringement, it must itself be entitled 
to protection, as possessing the quality of originality, which is the 
very foundation of the claim to protection. A translation qud 
translation is entitled to protection, i. e. no one has a right to use 
the translator's labor without his consent. So the original author 
cannot publish annotations by another without his consent ; but 
neither annotator nor translator has any right to take that which 
is the original author's against his will. A published work not 
copyrighted is publici juris, and no one's rights are trespassed upon 
in allowing and protecting its translation. See Wyatt v. Barnard, 
3 Ves. & Bea. 77. No conception, no idea, no word, and no form of 
expression is the translator's. All. are the original author's, and 
so regarded by the reader. 

2d. Upon authority. The general principle which has governed 
the Courts in their decision of copyright cases lies in the question, 
"Whether the work or parts of a work complained of as being an 
infringement, could ever have existed had not the original existed, 
without a coincidence in the mental conceptions and modes of ex- 
pression of the original author and the alleged infringer, so striking 
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as to be beyond all probability?" Or, "Whether the alleged 
infringer has used the literary property of another, not as a centre 
about which to group his own thoughts and ideas in his own style, 
but as that out of which itself, from its peculiar and intrinsic value, 
he has undertaken by publication to make profit for himself?" Or, 
to advance a step upon the last form of question : " Has the 
original author suffered, or will he suffer injury, from the act com- 
plained of?" Curtis on Copyright, 240. 

The authorities will be considered in classes chronologically. 

First. Where the whole or any part of a work has been reprinted 
verbatim. Tonson v. Walker, (1752) ; Carnan v. Bowles, (1786) ; 
Cart/ v. Kearsley, (1802,) 4 Esp. 168. Upon the inquiry as to 
the animus suggested in this last case, see Folsom v. Marsh, (1841,) 
2 Story R. 117, and Eoworth v. Wilkes, (1807,) 1 Campb. 94; 
and as to the test proposed in this last case, of the work complained 
of being a " substitute" for the original, see Bohn v» Bogue, (1847,) 
10 Lond. Jurist, 421. Longman v. Winchester, (1809,) 16 Ves. 
269 ; Wilkins v. Aiken, (1810,) 17 Ves. 422 ; Whittingham v. 
Wooler, (1817,) 2 Swans. 428 ; Mawman v. Tegg, (1826) ; Saun- 
ders v. Smith, (1838,) 3 Myl. & Cr. 711 ; Lewis v. FuUarton, 
(1839); Campbell v. Scott, (1842); Bogue v. Houlston, (1852,) 10 
Eng. L. & Eq. Sep. 215, S. C. 16 Lond. Jur. 372. The quantity 
taken in cases of this kind is no criterion. Sweet v. Shaw, 1 Lond. 
Jur. 917 ; Bramhall v. Sbleombe, 3 Myl. & Cr. 737. 

Second. Where the alleged infringement is in the form of color- 
able additions, alterations, or improvements, assuming the appear- 
ance of a new work. Stationers' Co. v. Seymour, (1668,) 1 Mod. 
256 ; Tonson v. Walker, (1752) ; Matthewson v. Stockdale, (1806,) 
12 Ves. 270 ; Roworth v. Wilkes, (1807) ; Longman v. Winches- 
ter, (1809) ; Wilkins v. Aiken, (1810) ; West v. Francis, (1822,) 
5 B. & Aid. 737 ; Barfield v. Nicholson, (1824,) 2 Sim. & Stu. 1 ; 
G-ray v. Russell, (1839,) 1 Story R. 11 ; Emerson v. Davies, 
(1845,) 3 id. 768 ; Webb v. Powers, (1847.) 

Third. Abridgments. Story's Exors. v. Holcombe, (4 McLean, 
306,) is apparently a direct authority that an abridgment is no in- 
fringement. But this point was not necessary to the decree of the 
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Court ; and if it were, it is decided exclusively on authority ; and 
that authority, Gyles v. Willcox, (1740,) 2 Atk. 141; Anon. 
(1775,) Lofft, 775; Dodsley v. Kinnersley, (1785,) Ambl. 403; 
and Fohom v. Marsh, (1841,) cases at best but apparently deci- 
sive. . The other cases upon abridgments, are Butterworth v. Robin- 
son, (1801,) 5 Ves. 709 ; Cfray v. Russell, (1839) ; and Emersonv. 
Davies, (1845). See also Ld. Campbell's Lives of the Chancellors, 
vol. 5, p. 72, (Amer. edit.) It is questionable ■whether the abridg- 
ments referred to so loosely in some of these cases, do not mean 
abridgments such as those of Viner and Bacon. The original 
author has a copyright in the plan of his work. Story's Uxors, v. 
Holcornbe ; Emerson V. Davies. See also Merlin, Questions de 
Droit, torn. 6, p. 485, tit. PropriStS Litteraire, § 1. 

Fourth. Musical Compositions ; — Are " books " under stat. 8 
Ann. c. 19, and are specifically included in our own statutes. Bach 
v. Longman, (1777,) Cowp. 623 ; dementi v. G-olding, (1809,) 2 
Campb. 25, and cases cited p. 27 n. ; D'Almaine v. Boosey, (1835,) 
1 Y. & C. Exch. 296 ; Reed v. Oarusi, (1845,) 8 Law Rep. 410 ; 
Jollie v. Jaques, (1850,) Blatchf. 618. 

Fifth. But the very point now in controversy, has been decided 
in France, as appears by a note of M. Jules Delalain upon the law 
of July 19, 1793. " On trouve dans la jurisprudence plusieurs 
" decisions en ce sens. Tin arrH de la cow de Rouen (7 Novem- 
" bre 1845), deux arrSts de la cour de Paris (17 juillet 1847 et 
" 26 Janvier 1852), reconnaissent aux auteurs seuls ou a leur 
" ayants cause le droit de publier ou d'autoriser la traduction de 
" leurs oeuvres dans une langue Strangere ;" Legislation de la Pro- 
priete Litteraire, 3 erne. edit. Paris, 1852, p. 5, n. 2. 

Sixth. Opinions and weight of text writers. Godson on Patents, 
344, 347 ; Kant, cited 1 Renouard, 261 ; and Renouard, torn. 2, 
p. 36 ; hold that a translation is not an infringement. Pardessus, 
Droit Commercial, pt. 2, tit. 1, Nos. 164, 167 ; Etienne Blanc, 
Traite" de la Contrefa<jon, 416 ; and Curtis, 290 ; hold the con- 
trary. 

A translation could not possibly exist without the prior existence 
of the original. The translator uses the literary property of 
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another as that out of which itself, from its individual and intrin- 
sic value, he expects hy publication to make profit. The author is 
injured in the sale of his work hy a translation, as the very large 
class who but imperfectly understand the language in which the 
original is written, will prefer to read the translation, and save them- 
selves the labor and difficulty they would have otherwise taken to 
read the work in the original tongue. 

No special legislative provisions exist on this point in this coun- 
try, England or France. Prussia, in her General Code of 1791, 
§§ 1027, 1028, (1 Renouard, 267,) and the general law of 1837, 
§ 4, (id. 268) ; Russia, in the Digest of 1835, tit. 2, (id. 288) ; Bel- 
gium, by the laws of 1814, Art. 12, (id. 248,) and of 1817, Art. 2, 
(id. 249) ; have all made express provision on this point. 

Goepp eontrd. — The question assumes a special importance in 
view of the peculiar character of the German emigration to this 
country. Many of those who compose it, though in reduced cir- 
cumstances, are educated. They expect to become citizens. It is 
the policy of the law to encourage among them an acquaintance 
with the circumstances of the country, and a familiarity with its 
literature. 

I. The fair result of all authorities supports the defendant's posi- 
tion, that a translation is no infringement of copyright. 

1st. There is no direct authority that a translation is an infringe- 
ment. The burden of the argument lies on the complainants. The 
statute is a restraining one, and must be construed strictly. A 
translation is not forbidden by express words ; and in the common 
understanding it is not a " copy." 

Burnett v. Chetwood, (3 Meriv. 441. n.) contains a dictum in 
defendant's favor. Curtis, (187, 289,) argues against our position. 
He argues, however, in the very teeth of authority. He exhibits 
a desire to make the law, — not to give a history of it. He is pro- 
tection mad. Curtis, Cap. V. & IX. 

Pardessus is against us. Renouard supports the defendant's 
position, and is entitled to more weight than Pardessus, as being 
a writer upon this special subject, and therefore more likely to 
have thoroughly investigated it. British International Copyright 
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Act, 1 & 2 Vict. c. 59, Curtis, App. p. 57 ; Laws of Prussia and 
Russia, Curtis, pp. 289, 290, n. 

2d. The decisions do not establish by. inference or fair analogy 
that a translation is an infringement. The result of all the cases 
in which injunctions have been granted, is that there must be : — 

A. Damage to the original from the alleged piracy. Folsom v. 
Marsh ; Campbell v. Scott ; Bramhall v. Molcombe ; Saunders 
v. Smith ; Roworth v. Wilkes. Complainants must show that the 
sale of the translation has injured, and will injure the profits of the 
work in English. In fact it does the contrary, it advertises the 
work — draws attention to it. Complainant has herself published a 
German translation of Uncle Tom's Cabin. The copyright of de- 
fendant in his translation estops the complainants from denying his 
right. This Bill is in fact, though not in name, brought for the 
protection of Complainant's own German translation, and not of the 
original. 

B. Sufficient originality in the original work to entitle it to pro- 
tection. Lewis v. Fullarton; Gary v. Longman, (1 East, 358); 
Longman v. Winchester; Matthewson v. Stockdale; Wilkins v. 
Aiken; Baily v. Taylor, (3 Law Journ. 66); G-ray v. Russell; 
Emerson v. Bavies. 

C. As to the form of appropriation by the alleged infringer. 
(a.) The law is clear respecting verbatim copies. Lewis v. Fullar- 
ton; Sweet v. Shaw ; Saunders v. Smith; Wheaton v. Peters, 
(8 Pet. 591); Campbell v. Scott; Bell v. Walker, (1 Bro. C. C. 
451) ; Butterworth v. Robinson; Roworth v. Wilkes, (b.) An 
appropriation of the plan, where the plan constitutes the substan- 
tive merit of the original, and nothing of substantive merit is added. 
Emerson v. Bavies. See also Curtis, p. 286, and n. (c.) A color- 
able alteration. Sweet v. Shaw; Bell v. Walker; Butterworth v. 
Robinson; Emerson v. Bavies; 2 Story Eq. Jurisp. § 939. 

(d.) The only class of cases which it can be pretended includes 
this case, is that which in respect to the manner of appropriation by 
the infringer, establishes the principle that servile and mechanical 
imitations are infringements. Emerson v. Bavies; B'Almaine 
v. Boosey ; Jollie v. Jaques. This is the test of piracy. Sayre 
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v. Moore, 1 East 361 n. 5. But a translation requires genius in 
its construction. Is a translation a work of such a nature, that if 
a translator were ordered to make one, he must, of absolute neces- 
sity, make one similar in substance to that of defendant? The 
position of Complainants that a translation is mechanical, is denied. 
It gives scope for literary criticism. The translator impresses the 
■work with his individual characteristics. A daguerreotype is a 
servile copy ; a miniature an original work. A translation may be 
a mere servile copy, as in the case of recipes, chemical and algebraic 
formulas, almanacs, nautical tables, &c. In these cases a mere use 
of the dictionary is all that is necessary, and the comparison be- 
tween the labor of a translator and printer holds good. But where 
the genius of the translator is called forth, there he is himself an 
author, and his translation an original work. The labor of a mecha- 
nic involves a denial of his individuality. The translator preserves 
his individuality. It gives the very character to the work. The 
labor of the printer is not a subject for criticism ; that of the trans- 
lator is. We bring any work home to the individuality of any per- 
son by criticism. It can be done with respect to a translator, but 
not to a printer. 

As to the meaning of the words "plagiarism," "translation" 
and " copy," see Webster's and Richardson's Dictionaries. The 
expression "auteurs d'ecrits en tout genre" in the law of France, 
(July 19, 1793,) which is equivalent to the word "author" in the 
Acts of Congress, is well explained by M. Merlin, (Curtis, 169, n. 1.) 
If a translation is a work of genius, then the translator employed 
by the defendant is an author, and not a copyist. 

3d. The tendency of authority is in support of the doctrine that 
a translation is not an infringement. See Burnett v. Ohetwood; 
British International Copyright Act, Curtis, App. 57; the laws 
of Prussia and Russia, Curtis, 289 n. 1, 290 n. 1. In France, 
Renouard supports the defendant's position. 

Translations as to protection of copyright are undistinguisha- 
ble from other works. Wyatt v. Barnard; Drewry on Injunctions, 
213 ; Emerson v. Davies, dictum of Story J. To exclude a trans- 
lation from the general rule, that a work involving genius in its con- 
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struction is original, and as such entitled to the benefit of the Copy- 
right Acts, a distinction is made between a translation of a copy- 
righted work, and one not copyrighted. To carry out this distinc- 
tion it must be shown that reprints of works not publici juris, are 
entitled to copyright. The argument of Complainants is an 
attempt to make a translator a hybrid between a thief and a thinker. 

The adoption of the work of another is not malum prohibitum. 
Literal transcriptions are allowed where they do not injure the sale 
of the original, and where they are fairly made. Dodsley v. Kin- 
nersly. Reviews increase the sale of a work. Bell v. Whitehead, 
17 Law Jour. 142, cited Curtis 245, 6. The whole of a work 
may be copied, and printed with notes. Martin v. Wright, 6 Sim. 
298 ; Gary v. Kearsley. 

As to the case of abridgments, the question lies in the word 
"fair"; and fair abridgments are allowable. Anon. (Lofft. 775); 
Gyles v. Willeox; Read v. Hodges, cited 3 Swanst. 679; D'Al- 
maine v. Boosey; Story's Uxors, v. Holcombe. The whole must be 
preserved in its sense, just as in a translation ; and a translation 
may be a fair one. The very exactness of a translation is a proof 
of its originality. It requires mental and intellectual labor. It is 
a work of the mind, — not mechanical merely. 

Upon the point of imitation and mere resemblance ; Sayre v. 
Moore. Take by way of illustration the case of prints engraved 
from a painting. Translations and engravings are analogous, with 
respect to their relations to the originals. See Godson 344 ; Emer- 
son v. Davies; Curtis, 170. The authorities most hostile to us, — 
the most rabid text-writers, carry the question no further than the 
point of damage. 

We are sustained by the authorities, unless the complainants 
establish the existence of a distinction between original works not 
infringements, and those which are. A distinction for which there 
is not a shadow of authority, and which is contrary to sound reason. 

The defendant's argument from authority, then, resolves itself 
into three syllogisms. First. No original work can be an infringe- 
ment of any other. But a translation is an original work, and 
therefore cannot be an infringement of any copyright. Second. 
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The appropriation by one author of the work of another is not an 
infringement of copyright, unless it injures the sale of the original, 
or is colorable merely, or is servile and the work of a mere copyist. 
A spirited translation increases the sale of the original by enhan- 
cing its reputation; is made openly, bona fide; is not servile, 
and cannot be accomplished by a mere mechanic in literature. 
Third. A work is original though it absorb the productions of 
other authors, if it modifies them by the author's own genius or 
reflection. A spirited translation of a work belonging to the ar- 
tistic department of literature, modifies the original production by 
the reflection and genius of the translator. 

The common law authorities are not binding ; they are only to 
be regarded in proportion to their intrinsic value. The history of 
the origin of the common law right of authors is found in Curtis, 
pp. 27-29, 80, 31, 36. The Act of Anne owes its origin to Dutch 
influence, and customs respecting monopolies which came in with 
William 3d. The act was passed in the same year with an act to 
protect wigmakers by prohibiting men from wearing their own hair. 
The Commons were disposed to over-legislation. The case of Mil- 
lar v. Taylor is doubtful upon the common law right. The deci- 
sions since that Act have tended to narrow down the restrictions 
imposed. Act of 54 George 3. c. 156, July 29, 1814, Curtis, App. 
p. 42. As to the interests which lay at the foundation of this Act, 
see Mudie on the Copyright Question, London, 1838 ; Observations 
on the Law of Copyright, p. 31, London, 1888. The statute of July 
1, 1842, 5 & 6 Vict. c. 45, (Curtis, App. p. 64,) known as Sergeant 
Talfourd's Act, is an index of the state of feeling among the read- 
ers of literature in England ; and the same is the feeling in this 
country. It is a branch of the same spirit which adopts the Gothic 
style of architecture, and recurs to ancient times for models of 
action. It is natural in Europe, but not in this country, and is not 
to be favored by American Courts. 

The defendant is amenable to the common law of Pennsylvania 
only. Complainant's copyright as respects the common law, is a 
copyright in a foreign country. But the Constitution of the Uni- 
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ted States abolished the common law right ; and placed the matter 
exclusively within the jurisdiction of Congress. 

The Acts of Congress respecting copyright are to be construed 
strictly. The presumption is, that Congress must have known of 
the decisions under the common law, and would have excluded ex- 
pressly from the protection of these statutes, any particular kind of 
translation, (as those of copyrighted works,) had they so intended. 

II. In point of principle, translations are original works, and not 
copies. Curtis, 237. The foundation of the right prior to the 
statute of Anne, was in theory, the naked right of property founded 
on occupation. But it is not property. This has led to all the con- 
fusion on this subject. Property may, in a loose sense, be said to 
be founded on labor. There is no labor in the production of lite- 
rary works ; it is pure enjoyment. It is not labor and property 
which is meant to be protected by copyright. Tom Thumb's little- 
ness is property just as much as the product of an author's brain 
is property. So with the voice of a singer. These are natural 
gifts — physical; the source of an author's income is his genius 
which is a natural mental gift,— his genius, which is a quality of the 
mind ; talent is the quantity of mind. All minds have genius ; 
the only difference is that some geniuses pay for their exhibition, 
others do not. It is genius which is intended to be protected and 
encouraged. 

The doctrine of mixture does not apply ; it is a ruse thrown 
out by Complainants. The concession that the defendant has 
mixed his labor with that of Mrs. Stowe, is repudiated. If he 
has taken anything, he has taken everything. There cannot be a 
separation, any more than the marble of a statue can be separated 
from the idea embodied in it. It is the very boast of the defend- 
ant, that he has taken everything, and has not contributed any labor 
of his own ; his translation is the very book, the whole book, and 
nothing but the book. The question is not how much has Defend- 
ant taken, but in what manner. He has galvanized Mrs. Stowe's 
copper statue with silver. The translator purchased Mrs. Stowe's 
work and read it, imbued his mind with the substance of it, and 
rendered it into German. The substance of a work need not enter 
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into the mind of a mere copyist at all. The Act of Congress only pro- 
tects the body of Mrs. Stowe's work. Had the translator translated 
the work without reading it, then it would have been a mere mechan- 
ical labor. A book is a mere communication — a fusion of minds. 
The property is simply in the book itself bodily ; not in the com- 
munication. The translator's work is that of organic reproduction. 
Tytler's Essay on the Principles of Translation, pp. 9, 20, 225, n. 
D'Ablancourt's translation of Tacitus. The author's genius is not 
sufficient to realize all the profits of her work by translating it. 

The necessary results of Complainants' doctrine show its falsity. 
Suppose Mrs. Stowe's book contained a suggestion which would settle 
finally the great question of slavery, is it pretended that she would be 
entitled to all the profits made in carrying out that suggestion ? 

On grounds of public interest. The German population claim a 
right to read " Uncle Tom's Cabin"; and Complainants have no 
right to debar them. 

B. H. Brewster, same side. All that Complainants ask by the 
bill is protection in their statute right, — not in any natural right, 
or any common law right. Mrs. Stowe claims a privilege under 
the statute. The Act of Congress of February 3, 1831, is a statute 
against common right. It must be construed fairly and liberally, 
not meanly. The protection afforded by the statute is to "such 
book or books." Any discussion outside of the statute is foreign to 
the subject. Complainants assert that a translation of their book is 
embraced within the terms of the statute. Illustrations drawn 
from physical objects have no applicability in a case like this. 

To support Complainants' view of the case, they must establish 
the position that translation is a merely mechanical act. All the 
cases recognize the principle, that where a person employs his 
own genius and labor, even though he use the materials of another, 
he is entitled to protection. A translation is much more than a 
mere mechanical transcription — a mere copying. Voss's Homer, 
Urquhart's Rabelais, Coleridge's translation of Schiller's Wallen- 
stein, Townley's Hudibras, Carlyle's translation of Goethe's Wilhel- 
meister, Bowditch's translation of La Place's Mecanique Celeste, 
are all instances of translations,, requiring genius for their execution. 
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It is settled law that abridgments, improvements, &c, are to be 
protected. Otis' Botany is little more than an abridgment of all 
former works on the same subject; there is little that is really 
original. Tytler on translation, pp. 9, 10. 

The object of copyright is not merely to protect authors ; if it 
were, Mrs. Stowe is endeavoring to prevent the enjoyment of 
our labor, in which we are protected by the statute. If she suc- 
ceeds it will enable her to impose a bad translation, which it seems 
she has published since the filing of the bill, upon the community. 
The object of the statute is not merely to secure profits to authors ; 
but for the encouragement of letters, by affording protection to 
right. The analogy between patent right and copyright is not a 
just one. The inventor or designer is injured wherever or however 
his invention or design is produced. Not so with an author, in 
respect to his book. 

Had defendant taken Uncle Tom's Cabin and published it with 
a mere change of pages and chapters, then the analogy with the 
transposition of a musical composition from a march to a dance 
would hold good ; but there can be no analogy in the present case. 
It is no infringement of the copyright to publish variations upon 
the musical composition of an original author; and the case of 
translation is analagous. 

The result of Complainants' position would be a monopoly of every 
use of a book, except the simple reading it. Words are things. 
Mrs. Stowe's power and the results of her work, are the results of 
her wonderful power in the use of the English language. If she 
were to publish in English and German at the same time, we could 
translate either one into the other, or any indifferent language. 

If there is a case on record which touches the present, it is 
Burnett v. Ohetwood, and that, as far as it goes, is in favor of 
defendant. 

S. IT. Perkins, in reply. It has hitherto been supposed, that 
Congress meant by the copyright laws, to secure to the author the 
profit from his work, throughout the length and breadth of this 
country. The argument of defendant would give to the foreign 
population a privilege denied to our native citizens. 
15 
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The protection conferred by Congress is to the author, as an 
author. An author of a book is the creator of the ideas — the 
thought — the plan — the arrangement — the figures — the illustrations 
— the argument — the style of expression. The exclusive right to 
print, publish and sell these, is what is secured by copyright. 
Defendant admits he has taken every one of these — that he has 
taken every thing, even down to the punctuation marks. 

There is in fact, little in the world which is absolutely original ; 
the originality which is protected, must be understood not in an 
absolute sense, but according to the ordinary views of men. 

The whole force of defendant's argument is to show that a trans- 
lation is a work of genius. But the greater the skill, the greater 
the wrong. 

The illustration derived from musical variations does not apply. 
An individual may take one of the elements from an author's work 
without breach of copyright ; but not everything which in connection 
with that work distinguishes the author from other men. 

Value is not a test of infringement ; nor the amount of injury ; 
nor the quantity taken. An infringer may take the single grain of 
wheat out of a bushel of chaff. It is begging the question to say 
that we have secured the copyright in English, and in English 
alone. 

Act of Congress, 1831, c. 252, § 13, Manuscripts. Can a manu- 
script be lawfully published in German, which it would be unlaw- 
ful to print in English ? 

The test is, as to the object of the original and of the alleged 
infringement. Can any one by printing or painting in different 
colors, a design invented or produced by another, escape the 
penalty of Act of Congress, August 29, 1842, c. 318, § 3 ; and 
enjoy its protection for the mere change of colors ? Can a line 
engraving protected by copyright, be mezzotinted or lithographed 
with impunity ? 

The common law authorities are to be invoked in regard to the 
construction of the right at common law. The statute is not a 
restraining one. 

Can an algebraic work be translated without fear of infringing 
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the copyright, merely by the employment of different characters to 
represent the algebraic formulas ? There are certain fountains 
open to all ; if all draw alike there is no injury ; but no one has a 
right in order to save himself trouble and labor, to resort to what 
has already been drawn and appropriated by another. Take for 
example the Reports of the Presbyterian Church Case. Miller v. 
McMroy, 1 Am. Law Reg. 198, Feb. 1853. The present case is 
somewhat analagous to the engrafting of improvements upon a 
patented article. 

See the case of Lumley v. Bayard $• at, (1 Am. Law Reg. 499, 
June 1853,) in which the Cour de Cassation decided, that " The 
translation into a foreign language of a French work, in France, is 
a breach of the copyright." 

Gbier, J. The bill in this case alleges that Mrs. Stowe is the 
author and proprietor of a work called " Uncle Tom's Cabin," and 
has obtained a copyright for the same in due form of law ; that the 
defendant has translated into German, printed, published and sold 
the same in newspaper and pamphlet form ; that such translation is 
an infringement of complainants' copyright ; and therefore prays an 
injunction, account, &c. 

The answer admits the facts stated in the bill, but denies that 
Buch translating, printing, publishing, &c, is an infringement of 
complainants' copyright. 

The question raised by these pleadings has not been decided 
either in England or this country, in a case where it is directly 
involved. 

In many of the States of Europe, it has been made the subject of 
special legislation. In France, jurists appear to be divided in opin- 
ion. Pardessus is of opinion, that a translation is an infringement 
of copyright. Renouard, on the contrary, argues that it is not. 
Mr. Godson, in his work on Patents, concurs with Renouard. Mr. 
Curtis, in his treatise on Copyright, agrees with Pardessus. 

In this balance of opinions among learned jurists, we must en- 
deavor to find some ascertained principles of the common law as 
established by judicial decision on which to found our conclusion. 
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In order to decide what is an infringement of an author's rights, 
we must inquire what constitutes literary property, and what is 
recognised as such by the act of Congress, and secured and pro- 
tected thereby. 

An author may be said to be the creator or inventor, both of the 
ideas contained in his book, and the combination of words to repre- 
sent them. Before publication he has the exclusive possession of 
his invention. His dominion is perfect. But when he has published 
his book and given his thoughts, sentiments, knowledge or dis- 
coveries to the world, he can have no longer an exclusive posses- 
sion of them. Such an appropriation becomes impossible, and is in- 
consistent with the object of publication. The author's conceptions 
have become the common property of his readers, who cannot be 
deprived of the use of them, or their right to communicate them to 
others clothed in their own language, by lecture or by treatise. 

The claim of literary property, therefore, after publication, can- 
not be in the ideas, sentiments, or the creations of the imagination 
of the poet or novelist, as dissevered from the language, idiom, style, 
or the outward semblance and exhibition of them. His exclusive 
property in the creation of his mind, cannot be vested in the author 
as abstractions, but only in the concrete form which he has given 
them, and the language in which he has clothed them. When he 
has sold his book, the only property which he reserves to himself, 
or which the law gives to him, is the exclusive right to multiply the 
copies of that particular combination of characters which exhibits to 
the eyes of another the ideas intended to be conveyed. This is 
what the law terms copy, or copyright. See Curtis on Copyright, 
9, 10,11, &c. 

The statute of 8 Anne. c. 19, (which so far as it describes the 
rights and property of an author is but declaratory of the common 
law,) is entitled, "An act for the encouragement of learning, by 
vesting the copies of printed books in the authors, &c." It gives the 
author "the sole right of printing and reprinting such booh or 
books;" and describes those who infringe the author's rights, as per- 
sons "printing, reprinting or importing such book of books " with- 
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out the license of the author. Our acts of Congress give substan- 
tially the same description both of the author's rights and what is an 
infringement of them. 

Now, although the legal definition of a "book" may be much 
more extensive than that given by lexicographers, and may include 
a sheet of music as well as a bound volume ; yet it necessarily con- 
veys the idea of thought or conceptions clothed in language or in 
musical characters, written, printed or published. Its identity does 
not consist merely in the ideas, knowledge or information commu- 
nicated, but in the same conceptions clothed in the same words, 
which make it the same composition. (See 2 Black. Comm. 405.) A 
" copy " of a book must, therefore, be a transcript of the language 
in which the conceptions of the author are clothed ; of something 
printed and embodied in a tangible shape. The same conceptions 
clothed in another language cannot constitute the same composi- 
tion; not can it be called a transcript or "copy" of the same 
"book." 

I have seen a literal translation of Burns' poems into French 
prose ; but to call it a copy of the original, would be as ridiculous 
as the translation itself. 

The notion that a translation is a piracy of the original composi- 
tion is founded on the analogy assumed between copyright and 
patents for inventions, and where the infringing machine is only a 
change of the form or proportions of the original, while it embodies 
the principle or essence of the invention. But as the author's 
exclusive property in a literary composition, or his copyright, con- 
sists only in a right to multiply copies of his book, and enjoy the 
profits therefrom, and not in an exclusive right to his conceptions 
and inventions, which may be termed the essence of his composition, 
the argument from the supposed analogy is fallacious. 

Hence, in questions of infringement of copyright, the inquiry is 
not, whether the defendant has used the thoughts, conceptions, 
information or discoveries promulgated by the original, but whether 
his composition may be considered a new work requiring invention, 
learning and judgment, or only a mere transcript of the whole or 
parts of the original, with merely colorable variations. Hence 
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also, the many cases to be found in the reports, which decide that 
a bona fide abridgment of a book is not an infringement of copy-right. 

To make a good translation of a work, often requires more learn- 
ing, talent and judgment than was required to write the original. 
Many can transfer from one language to another, but few can 
translate. To call the translation of an author's ideas and concep- 
tions into another language, a copy of his booh, would be an abuse 
of terms, and arbitrary judicial legislation. 

Although the question, now under consideration, was not directly 
in issue in the great case of Millar v. Taylor, yet the inference 
that a translation is not an infringement of copyright, is a logical 
result, and stated by the judges themselves as a necessary corollary, 
from the principle of law then decided by the Court. 

That case exhausted the argument, and has finally settled the 
question as to the nature of the property which an author has in 
his works ; and it is, that after publication, his property consists in 
the "right of copy," which signifies "the sole right of printing, 
publishing and selling his literary composition or book;" not that 
he has such a property in his original conceptions, that he alone 
can use them in the composition of a new work, or clothe them 
in a different dress by translation. He 1 may be incompetent 
to such a task, or to make a new work out of his old materials, and 
neither the common law nor the statute give him such a monopoly, 
even of his own creations. 

An author, says Lord Mansfield, has the same property in his 
book, which the King has to the English translation of the Bible. 
" Yet if any man should turn the Psalms, or the writings of Solo- 
mon, or Job, into verse, the King could not stop the printing or 
sale of such a work. It is the author's work ; the King has no 
power or control over the subject matter. His power rests in pro- 
perty. His whole right rests upon the foundation of property in 
his copy." 

Mr. Justice Willes, in answer to the question, " Wherein consists 
the identity of a book ?" says : " Certainly, bona fide imitations, 
translations and abridgments are different, and in respect of pro- 
perty may be considered new works." 
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And Mr. Justice Aston observes : " The publication of a com- 
position does not give away the property in the work. But the 
right of copy still remains in the author. No more passes to the 
public from the free will and consent of the author, than unlimited 
use of every advantage that the purchaser can reap from the doc- 
trine and sentiments which the work contains. He may improve it, 
imitate it, translate it, oppose its sentiments ; but he buys no right 
to publish the identical work." 

The distinction taken by some writers on the subject of literary 
property, between the works which are publici juris, and those 
which are subject to copyright, has no foundation, in fact ; if the 
established doctrine of the cases be true, and the author's property 
in a published book consists only in a right of copy. By the publi- 
cation of her book the creations of the genius and imagination of 
the author have become as much public property as those of Homer 
or Cervantes. Uncle Tom and Topsy are as much publici juris, as 
Don Quixote and Sancho Panza. All her conceptions and inventions 
may be used and abused by imitators, playrights and poetasters. 
They are no longer her own— those who have purchased her book, 
may clothe them in English doggerel, in German or Chinese prose. 
Her absolute dominion and property in the creations of her genius 
and imagination have been voluntarily relinquished ; and all that 
now remains is the copyright of her book, the exclusive right to 
print, reprint and vend it ; and those only can be called infringers 
of her rights, or pirates of her property, who are guilty of printing, 
publishing, importing or vending without her license " copies of her 
booh." In tropical, but not very precise phraseology, a translation 
may be called a transcript or copy of her thoughts or conceptions, 
but in no correct sense can it be called a copy of her book. 

The plaintiffs' bill is therefore dismissed with costs. 



